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PUERTO RICO GOVERNOR SIGNS LABOR REFORM LAW

January 26, 2017

On January 26, 2017,  Puerto Rico Governor Ricardo Rosselló Nevares signed the
Transformation and Labor Flexibility Act ("TLFA"). The new law will be effective
immediately.

TLFA represents a major overhaul of Puerto Rico's employment laws, intended to
make the Island a more attractive jurisdiction for job creation investments; provide a
more business-friendly regulatory environment; and support the  Administration's 
economic growth initiatives.  

To achieve these goals, TLFA begins by establishing a series of  labor cost reduction
measures, applicable only to  new employees. The compensation scheme under
Puerto Rico's wrongful discharge law is changed for new employees. New hires also
may be subject to longer probationary periods.  The use of temporary and term
contracts for longer periods of time is facilitated. Puerto Rico's Closing law is repealed,
together with its special salary rates for work on Sundays. However, many more
TLFA provisions are applicable to all employees, irrespective of whether they are new
or currently employed.

Employers with operations in Puerto Rico need to promptly examine TLFA's
provisions and determine whether to modify their hiring and payroll practices, as well
as their employment policies and forms. While TLFA grants greater flexibility on issues
such as employment contracts, probationary periods, work schedules, vacation leave
accrual rates, Christmas bonuses and workforce reduction, employers need to
carefully evaluate the impact of implementing all of the authorized changes. Of course,
employers also need to address several new procedures required by TLFA. 

The following is intended to provide a  general outline of the more significant new
matters covered by TLFA.  Please contact O'Neill & Borges LLC  should  you need
a more detailed explanation of the new law and how it may impact your specific
operations. 

Rules Applicable to New Employees 
 
Vacation leave. The vacation leave accrual rate for new hires can commence at one
half (1/2) day per month (6 days per year). Presently, many employers are subject to
a one and one fourth (1 1/4) day monthly accrual rate (15 days per year).
TLFA progressively increases new employee minimum monthly vacation accrual
rates over time, until reaching the minimum monthly accrual rate of one and one fourth
(1 1/4) day per month (15 days per year) after fifteen (15) years of service. 



Local employers with twelve (12) or less employees, can establish vacation leave
accrual rates of  one half (½) day per month (6 days per year) for new employees. 

TLFA imposes severe criminal and double damage penalties if an employer fires and
then rehires an employee or replaces the employee with another worker, with the
intent of benefiting from these reduced vacation leave accrual rates. 
   
Christmas bonus. TLFA modifies the Christmas bonus entitlement for new
employees and permits employers to only pay fifty percent (50%) of the applicable
Christmas bonus, during the first year of employment. 

New hires can also be subject to redesigned Christmas bonus accrual provisions.
First, in order to be entitled to the bonus, the employer may require the employee
work at least 1,350 hours in the year (up from the existing 700 hour minimum
threshold). The statutory bonus can be calculated on the basis of 2% of wages earned
during the 12 month period taken into consideration for the Christmas bonus, up to a
maximum Christmas bonus of $300 if the employer has twenty (20) employees or
less;  and $600, for larger employers.

Probationary periods. New hires are subject to an automatic nine (9) month
probationary period. However, "executives," "administrators" and "professionals," as
defined by the federal Fair Labor Standards Act, will be subject to an automatic
twelve(12) month probationary period. In both cases, the employer can establish
shorter probationary periods. Hourly employees subject to a probationary period will
accrue vacation leave after six (6) months of employment, retroactive to the date of
hire.

Reinstatement rights. Certain employers with 12 or less employees will only be
required to reserve employment for six (6) months if an employee is out on workers'
accident (FONDO) or non-occupational disability (SINOT) leave. 
 
Daily overtime incurred by an hourly employee can be paid at time and a half (1 1/2)
the regular rate of pay. Current employees who work in industries presently subject to
a double rate for daily overtime, must continue to be paid at the higher rate.  Some of
the potentially affected industries are: retail and wholesale; restaurants; hotels,
hospitals, construction, land transportation, manufacturing of bread, beer. 

Meal period violations incurred by hourly employees can be paid at time and a half
(1 1/2) the regular rate of pay. Current employees must  continue to be paid at a
double rate. 

Day of rest.  Work performed by hourly employee on the seventh (7th) consecutive
day, can be paid at time and a half (1 1/2) the regular rate of pay. Current employees
must  continue to be paid at a double rate. 

Wrongful discharge indemnity.  The potential wrongful discharge indemnity under
Puerto Rico's Law No. 80 of may 30, 1976, is capped at nine (9) months salary for
new employees.  However, the progressive indemnity formula is modified for such
new hires, with a slightly higher discharge indemnity during the first five (5) years of
employment.  The prior discharge indemnity scheme for current employees remains
unaltered and they are not subject to the cap of nine (9) month's salary.

Unemployment benefits for new employees will progressively increase on July 1,



2018 and 2019, when they will reach a weekly minimum of sixty (60) dollars to a
maximum two hundred and forty (240) dollars.

Rules Applicable to All Employees

TLFA contains many provisions that will affect employer human resources'
administration and payroll practices.  The following provides an outline of the more
significant matters covered by TLFA, which are applicable to all employees:

Daily overtime will be determined on a calendar day basis, unless the
employer designates a different 24-hour cycle. This will be a fixed period,
unaffected by the employee's actual starting and ending time. However, at least
eight (8) hours of rest must be granted between consecutive workdays.

Compressed workweeks are authorized pursuant to voluntary agreements,
whereby the employee can work up to ten (10) hours in a day, without overtime
pay.  Accordingly, the employee can complete the workweek in less days. Hours
worked in excess of ten (10) must be paid at the applicable daily overtime rate.

Makeup time is authorized, without overtime pay, provided the employee does
not work more than twelve (12) hours in a day or forty (40) in a week. Hours
worked in excess of these limits must be paid at the applicable overtime rate.

The meal period can commence as early as after the second consecutive
hour of work.  The meal period can be eliminated if the employee does not work
more than six (6) hours in a day.  Also the meal period that corresponds with
overtime can be eliminated, provided the employee does not work more than
twelve (12) hours in the day.

Determining rate of pay for certain employees. TLFA regulates how to
calculate the "regular rate of pay" for overtime and  meal period violations;
vacation and sick leave payments and the wrongful discharge indemnity for
employees who earn tips or receive a portion of employer imposed "service
charge."  Also, the "regular rate of pay" for paying overtime to a non-exempt
salaried employee will now follow the federal Fair Labor Standard Act rules.

A right to request flexible working conditions is created. These requests
can relate to working hours, work schedule or the work location. TLFA details the
procedure for filing such requests and the time-frame and manner in which the
employer needs to respond.

Overtime exempt positions and industries. TLFA expands the list of
occupations and industries exempt from overtime and meal period entitlements
to all occupations and industries exempt from overtime under the federal Fair
Labor Standards Act.  Of particular interest is exemption that will now be
available under Puerto Rico law for certain comissioned sales employees of
retail or service establishments.

Term contracts. TLFA grants far greater flexibility for the extended use of
employment contracts for a specific term or project, without the employer being
exposed to severance payments under Puerto Rico's Wrongful Discharge Act.
The Law establishes several requirements for the exemption.
 
The statutory Christmas bonus must be paid between November 15 and



December 15, and prior bonuses paid during the year may be credited to same
under certain conditions. 

Vacation and sick Leave accruals may be conditioned to the employee
having worked at least one hundred and thirty (130) hours in the month.  

Cafeteria Plans. TLFA expands the type of benefits employers can provide
employees under "cafeteria plans," to the full extent of benefits permissible
under federal income tax law. As such, the available income tax free benefits
can be increased in employer sponsored plans.

Paid breastfeeding rights under local law are extended to part-time
employees whose daily work schedule exceeds four (4) hours. The minimum
conditions for the breastfeeding or milk extraction facilities are detailed.   

Wrongful Discharge Law. TLFA amends several aspects of Puerto Rico's
Law No. 80 of May 30, 1976, as amended. Among the changes or clarifications
are: the "just cause" cause for discharge definition is slightly modified to expand
justifiable reasons; greater discretion is granted to the employer when selecting
employees for preferential retention in workforce reduction scenarios;
establishing what type of compensation is excluded from the discharge
indemnity calculations; conditions for a valid settlement or release of a potential
Law No. 80 claim; and to provide that any employment discharge payment will
not be subject to Puerto Rico income taxes, up to the amount equivalent to the
Law No. 80 indemnity. TLFA also clarifies when the purchaser of a business'
assets will be subject to Law No. 80 with regard to the seller's employees and
required to recognize seniority accrued with the seller. 

Puerto Rico's Closing Law is repealed. This provision relates to retail stores.
From an employment law perspective, TLFA eliminates the special minimum
wage and overtime rates for work on Sundays in retail stores. TLFA provides,
however, that commercial establishments previously covered by the Closing
Law must remain closed to the public on Good Friday and Easter Sunday.

Reasonable accommodation due to religious practices. TLFA requires
employers to reasonably accommodate an employee or applicant's religious
practices, as long as this does not represent an excessive difficulty.                    
                                                                                                                    
Employment discrimination claims, will no longer benefit from a presumption
of discrimination.  Accordingly, plaintiffs will need to prove discrimination in the
same manner provided for under federal law.  Further, any award for mental
anguish, compensatory or punitive damages in any employment discrimination
or retaliation claim will be subject to a monetary cap, from $50,000 up to
$300,000, depending on the amount of employees employed by the employer.
Back or front wages and benefits will continue be subject to a double indemnity
rate.

One (1) year time period is established for the filing of any minimum wage;
overtime; meal period; vacation or sick leave;  wrongful discharge claim or any
employment claim based on a law or contract,  based on events occurring after
TLFA is signed, unless  the law or contract expressly established another time
limitation period.

Independent contractor status. TLFA provides a series rules to be used in
determining when an independent service provider is actually an independent



contractor, and as such, not protected by employment laws.

Employment relation and contract rules. TLFA establishes rules regarding
the form and language to be used in employment contracts; the minimum legal
age required to enter such agreements; the general rights and obligations of the
parties; interpretation rules for employment contracts and employer polices; and
special rules for expatriate employees assigned to Puerto Rico operations for
three (3) years or less.
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